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Executive Summary

A modern treaty is a nation-to-nation relationship between an Indigenous people, the federal and
provincial crowns and, in some cases, a territory. Modern treaties are established to define rights
of Indigenous signatories in areas such as land and resource rights, self-government, culture and
language, fiscal relationships, etc. They are intended to improve the social, cultural, political, and
economic well-being of the Indigenous peoples concerned. Modern treaties not only define the
relationship between the Crown and Indigenous peoples, treaty rights are constitutionally
protected and have the force of law that is binding on all — including federal legislation and policy.
Canada is currently a signatory to 25 modern treaties, the scope of which includes thousands of
obligations that the Crown must fulfill. While some of these obligations can be identified as the
responsibility of a specific department or agency, others are the responsibility of many or even all
departments and agencies. Accordingly, a whole-of-government approach is, in some cases,
required to address these cross-cutting obligations, as well as any issues or risks that may impede
their implementation.

The Cabinet Directive on the Federal Approach to Modern Treaty Implementation was adopted in
2015. The Cabinet Directive calls for a whole-of-government approach to managing Canada’s
modern treaty obligations and defines the roles and responsibilities of the federal government. It
establishes an operational framework for the management of the Crown’s modern treaty
obligations and it requires the Government to enhance awareness, accountability, and oversight
of modern treaty obligations. The Cabinet Directive was accompanied by a Statement of Federal
Principles on Modern Treaty Implementation, which was developed in consultation with treaty
partners and provides guidance on the approach to modern treaty implementation.

In keeping with the requirement to evaluate the Cabinet Directive within five years of its
implementation, the Evaluation Branch of Crown-Indigenous Relations and Northern Affairs
Canada (CIRNAC) led a formative evaluation. The assessment was guided by the standard lines
of enquiry related to relevance, performance and the identification of early successes.
Accordingly, the objective of the evaluation was to assess the degree to which:

i. the Cabinet Directive remains relevant in the context of the Government’s current priorities,
roles and responsibilities;

ii. the key elements described within the Cabinet Directive that operationalize a
whole-of-government approach are working effectively and efficiently to realize the objectives
of the directive; and

iii. the extent to which the Cabinet Directive, since its implementation in 2015, has realized early
successes and results.

The scope of the evaluation was limited to the practices put in place by CIRNAC to implement the
Cabinet Directive. As it was not a horizontal evaluation, its scope did not extend to the efforts and
outcomes of individual departments under the Cabinet Directive.

Within these broad areas, the evaluation was guided by a series of evaluation questions,
structured according to the following main outcomes that the Cabinet Directive aims to achieve:

Oversight and Direction

Monitoring

Coordination

Assessment of Modern Treaty Implications
Awareness and Capacity.



Summary of Findings

Oversight and Direction

The evaluation first sought to assess whether there was a continuing need for
whole-of-government oversight and whether the Deputy Ministers Oversight Committee (DMOC),
is a relevant and effective forum for achieving the stated outcomes. The evaluation concluded
that there is such a need and that the Committee is critical to building an open, trusted channel
of dialogue between treaty holders and federal leaders and to continue to foster education and
awareness of modern treaty issues. Although some early successes have been realized by
DMOC, performance is not yet optimal, in part due to the challenges of monitoring results around
treaty implementation, which are discussed further in this report.

Monitoring

Under the Cabinet Directive, CIRNAC is mandated to establish monitoring mechanisms that allow
for the Crown to track their progress against obligations and to measure the outcomes achieved
as a result of modern treaty implementation. This information is critical to promote treaty
implementation, oversight and accountability. The evaluation found that there is a strong and
continued need for monitoring mechanisms to be in place; however, the mechanisms committed
to by the Crown under the Cabinet Directive have not been effectively or fully deployed. Prompt
and timely movement is needed to address important gaps in this area.

Coordination

The Cabinet Directive was established in part to strengthen coordination efforts across the over
30 federal departments and agencies that play a role in implementing thousands of obligations.
Under the Cabinet Directive, CIRNAC is mandated with a whole-of-government coordination role,
which was assessed as part of this evaluation. The evaluation concluded that although there is a
continuing need for the coordination mechanisms set out in the Directive, a more formal and
robust approach to coordination is required, particularly in relation to cross-cutting issues and
disputes.

Assessment of Modern Treaty Implications

Because federal departments are compelled constitutionally to honour treaty rights and
obligations, they must consider and respect these rights when designing and implementing
legislation, programs, plans, and policies. This is done through the Assessment of Modern Treaty
Implications (AMTI) process, which was assessed as part of this evaluation. The evaluation
concluded that the AMTI remains a relevant and useful tool to ensure that modern treaty rights
and obligations are considered in federal policy making and to promote awareness among
departments. Although AMTIs can be considered an early success of the Cabinet Directive, some
opportunity exists for improvements that would help reinforce and institutionalize the process.

Awareness and Capacity

Under the Cabinet Directive, a commitment to awareness and capacity-building was established
to address knowledge gaps across the federal family on matters of modern treaty implementation.
The evaluation assessed awareness and capacity building measures and noted that CIRNAC’s
efforts have been effective and well-received by attendees. There is a continued need for training
although some opportunities exist for enhancements going forward.



Conclusions

Overall, the evaluation found that the key elements of the Cabinet Directive remain relevant in the
face of current and emerging needs and government directions. Early successes have been
realized in some important areas; however, the evaluation identified important areas where
performance is not optimal — most notably in the areas of monitoring and coordination, both of
which are critical enablers of an informed, accountable whole-of-government approach to modern
treaty implementation at the federal level.

It is recommended that CIRNAC:

1. In the context of the new Deputy Ministers’ Committee on Indigenous Reconciliation, as well
as the evolving discussions on the introduction of independent oversight mechanisms, review
and adjust the DMOC Terms of Reference to ensure that:

a. they align with and appropriately inform the Deputy Minister Committee on matters related
to modern treaty implementation;

b. the DMOC continues to provide a dedicated, deputy minister-level forum on matters of
modern treaty implementation through which deputy ministers can address, discuss and
answer to colleagues on whole-of-government / systemic modern treaty issues;

c. they provide for an appropriate balance between oversight and engagement opportunities;
and

d. the DMOC is specifically mandated with examining and overseeing emerging risks related
to implementation of existing and new modern treaties.

2. Ensure that the policy function within the Implementation Sector is appropriately equipped and
positioned to support DMOC in their directional role under the Cabinet Directive. This should
include:

a. ensuring it is appropriately resourced and able to provide insight, foresight and other policy
support that may be needed to set directions on matters related to modern treaty
implementation;

b. the establishment of a process by which policy priorities are set annually by DMOC to
guide policy efforts of the Sector; and

c. the establishment of appropriate governance structures and processes that enable
discussion and debate on implementation policy at the level of senior officials
(e.g. assistant deputy minister, director general), leading up to and supporting DMOC as
a policy body. Reference these new governance structures in the Cabinet Directive.

3. Make the completion of the Modern Treaty Management Environment (MTME) a priority,
putting in place robust project management practices to ensure that key tasks are planned and
executed. This would include, but not be limited to:

a. the maintenance of a detailed work plan that is kept current;

b. transparent and regular consideration of project risks, issues and challenges, including
the tracking and management of mitigation measures;

c. regular involvement and appropriate input from stakeholders (other government
departments and, if possible, modern treaty holders, perhaps focusing on those that are
most implicated); and

d. regular oversight and reporting to the DMOC on progress.

Until regular tools exist for reporting, implement interim measures to allow for annual reporting on
modern treaty implementation.



4. Make the completion of the Performance Measurement Framework (PMF) a priority and
develop a fulsome data collection strategy within a reasonable period of time. In doing so,
Modern Treaty Implementation Office (MTIO) should also:

a. put in place robust project management practices, in alignment with Recommendation 5;

b. continue to develop the PMF in a collaborative manner, including the development of
indicators for both modern treaty holders and the Crown, and that are culturally relevant;

c. continue to work with other data collection activities underway in CIRNAC to minimize
duplication of effort, streamline the data collection process and jointly address data
collection challenges; and

d. ensure that data collection supports the needs and capacity of modern treaty holders.

5. Clarify and document processes for the clear and consistent identification, escalation and
resolution of cross-cutting issues and disputes, including:

a. documenting roles and responsibilities of key players and establishing efficient processes
by which all parties are expected to share information on the state of cross-cutting issues
with one another; and

b. formalizing the process by which MTIO examines the issues and disputes noted for their
cross-cutting implications, including establishing the threshold by which an issue becomes
“major” and is therefore escalated to DMOC.

6. Strengthen the mechanisms by which MTIO, departments and agencies can be held
accountable to DMOC for the commitments made in response to the Committee’s direction
and requests. This could include the introduction and regular use of an action log or other
similar mechanisms.

7. Establish a quality assurance function within MTIO that is responsible for the periodic
assessment of departmental/agency compliance with the AMTI process. Through this or other
means, identify, harvest and share lessons learned in support of continuous improvement.
Update the Cabinet Directive to reflect this as a role of MTIO.

8. In collaboration with modern treaty holders, clarify and document expectations for consultations
with modern treaty holders when conducting an AMT], including how AMTI consultations relate
to other triggers for engagement and to the principles of Cabinet secrecy.

9. MTIO should work with the Canada School of Public Service, departments, agencies, and
modern treaty holders to enhance the support provided with a view to strengthening
awareness and capacity across the federal government. This should include:

a. developing a more proactive and client-centric delivery model within MTIO, including
enhanced collaboration with federal partners to better understand and then respond to
their awareness and capacity needs; and

b. increasing the depth and frequency of learning opportunities by developing alternative
mechanisms for sharing of information and best practices to ensure that federal
employees stay abreast of emerging issues and developments on matters pertaining to
modern treaties.
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Management Response and Action Plan

Project Title: Evaluation of the Cabinet Directive on the Federal Approach to Modern
Treaty Implementation

1. Management Response

This Management Response and Action Plan has been developed to address recommendations
made in the Evaluation of the Cabinet Directive on the Federal Approach to Modern Treaty
Implementation (the Cabinet Directive), a framework guiding the whole-of-government in
implementing modern treaties; the success of which depends on the participation of all federal
organizations.

The evaluation indicates that the key elements of the Cabinet Directive remain relevant in the face
of current context and emerging direction. It is noted that enhancements in the areas of monitoring
and coordination, as well as more timely attention and prioritization of certain actions, are required
to enhance the effectiveness of the Cabinet Directive, promote modern treaty implementation,
and improve oversight and accountability by all federal departments.

The recommendations focus on improving the design and delivery of the Cabinet Directive. All
recommendations are accepted, although may require policy consideration on the merit of
returning to Cabinet for renewal and update of the Directive. The Action Plan identifies specific
activities to address the recommendations through a staged approach, reflecting the complexities
of the landscape and the need to align activities with other related initiatives, including:

e Mandate commitments to update the Comprehensive Land Claims and Inherent Right
policies and to create a National Treaty Commissioner’s Office;

e Consideration of proposals from Indigenous partners, including a Modern Treaties
Implementation Review Commission and Implementation Policy; and

e The recently issued Recognition and Reconciliation of Rights Policy for Treaty Negotiations
in British Columbia.

This incremental approach will also accommodate engagement with both Indigenous and federal
partners, allowing a meaningful collaborative process to promote the successful implementation
of the Action Plan and ongoing support for the Cabinet Directive itself.

A number of key initiatives that align with the recommendations of this evaluation are already
underway. In August 2020, the reorganization of the recently created Implementation Sector in
CIRNAC was announced; ongoing efforts will focus on strengthening its structure to enhance its
ability to better support implementation of modern treaties and self-government agreements, and
elements of the Cabinet Directive. To support the Deputy Ministers’ Oversight Committee on
Modern Treaty Implementation’s mandate to provide enhanced executive oversight of the
implementation of the Cabinet Directive, officials are reviewing its relationship with existing federal
committees related to reconciliation and Indigenous issues. The results from these initiatives will
inform the timing and scope of specific activities outlined in the Action Plan. Implementation and
roll-out of initiatives comprising this staged approach could include amending the Cabinet
Directive, which may require Cabinet approval.
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2. Action Plan

include:

a. ensuring it is appropriately resourced
and able to provide insight, foresight
and other policy support that may be
needed to set directions on matters
related to modern treaty
implementation;

b. the establishment of a process by
which policy priorities are set annually
by DMOC to guide policy efforts of the
Sector; and

c. the establishment of appropriate
governance structures and processes
that enable discussion and debate on
implementation policy at the level of
senior officials (e.g. assistant deputy

MTIO, which serves as the secretariat to
the DMOC, into the Policy, Planning and
Coordination Branch, thereby enhancing
policy capacity. It is anticipated that this
realignment will help to better support
DMOC in effectively conducing its role.

The recommendation to use DMOC as a
body to set policy priorities for the
Implementation Sector should be
assessed for pros/cons before
determining its utility. At a minimum,
consideration for modern treaties — their
priorities, gaps, which are raised through
permanent bilateral mechanisms and

Branch

Recommendations Actions Responsible Planned Start
Manager and
(Title / Sector) Completion
Dates
Oversight and Direction We concur. Senior Start Date:
Director, October 2020

1. In the context of the new Deputy The Policy, Planning and Coordination Modern treaty
Minister Committee on Indigenous Branch will Implementatio | Completion:
Reconciliation, and in the context of the e review current Terms of Reference n Office
evolving discussions on the introduction for DMOC and the Deputy Minister Fall 2021
of independent oversight mechanisms, Committee on Reconciliation; Director
review and adjust the DMOC Terms of o work with the Policy and Strategic General,
Reference to ensure: Direction Sector to assess mandate, Policy,
a. they align with and appropriately membership of both committees to Planning and

inform the Deputy Minister Committee ensure alignment between function Coordination

on matters related to modern treaty and role; and Branch

implementation; ¢ revise Terms of Reference to DMOC'
b. the DMOC continues to provide a

dedicated, deputy minister-level forum

on matters of modern treaty

implementation through which deputy

ministers can address, discuss and

answer to colleagues on

whole-of-government / systemic

modern treaty issues;
c. they provide for an appropriate

balance between oversight and

engagement opportunities; and
d. the DMOC is specifically mandated

with examining and overseeing

emerging risks related to

implementation of existing and new

modern treaties.
2. Ensure that the policy function within We concur. Director Start Date:
the Implementation Sector is General, August 2020
appropriately equipped and positioned to In August 2020, the Implementation Policy,
support DMOC in their directional role Sector in CIRNAC announced a Planning and Completion:
under the Cabinet Directive. This should reorganization, including moving the Coordination Fall 2021

" Note that recommendation #2 also references DMOC Terms of Reference. The management actions
related to both will be assessed for alignment since there is some overlap between the two.
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minister, director general), leading up
to and supporting DMOC as a policy
body. Reference these new
governance structures in the Cabinet
Directive.

other fora will also require due
consideration.

e Assess current governance structure,
including the Federal Steering
Committee on Section 35 rights to
assess its utility as a forum to
address implementation
issues/policy.

o Consider a separate director general
ad-hoc committee to support
implementation issues/policy.

o Consider value/utility of policy
priorities set by DMOC.

o Review Terms of Reference to
ensure issues management are
appropriately considered.

e Propose adjustments to Terms of

Reference.
Monitoring We concur. Senior Start Date:
Director, November
Consultation 2020
3. Make the completion of the MTME a A significant delay in the rollout of the and
priority, putting in place robust project MTME resulted from initial data and Accommodatio | Completion:
management practices to ensure that key | MTME functionality issues. To address n Unit Fall 2020 —
tasks are planned and executed. This these issues, the Implementation Sector Rollout of the
would include, but not be limited to: modified the MTME organizational Director MTME for
a. the maintenance of a detailed work structure, which now employs a shared General, usage by
plan that is kept current; responsibility between the Consultation Policy, OGDs.
b. transparent and regular consideration and Accommodation Unit, responsible for | Planning and
of project risks, issues and challenges, | system development, maintenance, Coordination Fall 2021 -
including the tracking and upgrades, and MTIO, responsible for Branch begin
management of mitigation measures; policy and content. obligations
c. regular involvement and appropriate status
input from stakeholders (other While the full rollout and implementation reporting using
government departments [OGDs] and, | of the MTME remains an Implementation MTME as
if possible, modern treaty holders, Sector priority, there remain significant standing item
perhaps focusing on those that are challenges associated with obtaining on DMOC
most implicated); and regular input from OGDs. These agenda.
d. regular reporting to and oversight of challenges include resource constraints,
DMOC on progress. as well as broad understanding of Spring 2022 —
functions and responsibilities of OGD Additional
Until regular tools exist for reporting, officials in tracking and monitoring level of
implement interim measures to allow for obligations. Roll-out of the system wiill funding
annual reporting on modern treaty proceed, while concurrently assess required for
implementation. resource requirements in tandem with enhancing
OGDs. Other activities include: MTME

e developing a work plan with detailed
deliverables and timelines;

e developing a risk management plan
to identify project risks, with mitigation
measures; and

e adding MTME reporting as a standing
item to DMOC agenda.

functions and
supporting the
usage of
MTME by
OGDs
assessed.




4. Make the completion of the PMF a We concur. Director Start Date:
priority and develop a fulsome data General, November
collection strategy, within a reasonable Policy, 2020

period of time. In doing so, MTIO should The completion of the PMF remains a Planning and

also: sector priority. Coordination Completion:

a. putin place robust project Branch Winter
management practices, in alignment Indigenous partners have a critical role to 2021/22 —
with Recommendation 5; play in measuring implementation Assessment of

b. continue to develop the PMF in a outcomes and in gathering primary data data gap and
collaborative manner, including the specific to their respective treaties. At the Indigenous
development of indicators for both same time, however, Indigenous partners partners’ data
modern treaty holders and the Crown, have limited capacity to play this role. system
and that are culturally relevant; Indigenous capacity may be addressed requirements.

c. continue to work with other data through the Collaborative Fiscal Policy
collection activities underway in Development Process, though the level of Summer 2022
CIRNAC to minimize duplication of investment is contingent upon policy — Options for
effort, streamline the data collection decisions. Federal departments will also data sharing
process and jointly address data continue to be engaged to provide agreement
collection challenges; and relevant data already being collected by developed.

d. ensure that data collection supports them.
the needs and capacity of modern Fall 2022 —
treaty holders. MTIO has been working closely with other Possibility of

data collection activities underway in collaboratively
CIRNAC and across the federal system, establishing a
and will continue to collaborate with other centre of
federal partners to streamline a data excellence in
strategy. data
governance
MTIO agrees that data collection should and strategy.
be aligned with Indigenous partners’
needs. As part of the data strategy, MTIO
will continue to work with partners on
establishing a mutually acceptable data
collection and sharing methodology by:
e assessing existing data gaps with
partners;
e assessing Indigenous partners’ data
system requirements;
o developing options for data sharing
agreements; and
o exploring the possibility of
collaboratively establishing a centre
for excellence in data governance
and strategy for Modern Treaty and
Self-Government Agreements with
Indigenous and provincial/territorial
government partners.
Coordination We concur. Director Start Date:
General,

5. Clarify and document processes for the | Efforts to identify, escalate and resolve Policy, November

clear and consistent identification, cross-cutting issues and disputes will Planning and 2020

escalation and resolution of cross-cutting recognize that: agreements generally Coordination

issues and disputes, including: contain a dispute resolution process; Branch Completion:

a. documenting roles and responsibilities | Treaty Management Directorates remain Updated
of key players and establishing the first point of contact in efforts to process/tracke

efficient processes by which all parties
are expected to share information on
the state of cross-cutting issues with
one another; and

resolve any dispute or issue with a treaty
holder; and processes are unique to each
individual agreement.

r template to
be completed
by Fall/Winter
2021/22.




b. formalizing the process by which MTIO

Noting the above, MTIO will continue to

examines the issues and disputes work with partners to evolve a process for Ongoing
noted for their cross-cutting managing and coordinating issues, Tracker
implications, including establishing the | including raising issues to DMOC for Updates
threshold by which an issue becomes direction.
“major” and is therefore escalated to
DMOC. Existing cross-cutting issue identification,
escalation and resolution processes will
be reviewed and adjusted to enhance the
issues management function, in
consultation with stakeholders, and
presented to DMOC for approval.
6. Strengthen the mechanisms by We concur. Director Start Date:
which MTIO, departments and General, October 2020
agencies can be held accountable Mechanisms to enhance accountability to | Policy,
and answerable to DMOC for the DMOC will be considered as part of the Planning and Completion:
commitments made in response to review of the Committee’s mandate, Coordination Winter
the Committee’s direction and consistent with the response to the first Branch 2020/21
requests. This could include the recommendation in this evaluation
introduction and regular use of an Management Response and Action Plan.
action log or other similar
mechanisms. Efforts are underway to amend the DMOC
Record of Decision to more clearly
identify follow-up actions, and the agenda
to elicit greater accountability regarding
hot issues and disputes ahead of planned
DMOC meetings. Amendments will be
further discussed with federal partners to
ensure support.
Assessment of Modern Treaty We concur. Director Start Date:
Implications General, October 2020
7. Establish a quality assurance function In winter 2020, MTIO completed a review | Policy,
within MTIO that is responsible for the of AMTIs completed across government. Planning and Completion:
periodic assessment of Efforts will continue to support and/or Coordination Winter 2021
departmental/agency compliance with the | enhance this review with the view of Branch
AMTI process. Through this or other improving federal capacity. With Ongoing:
means, identify, harvest and share Cyclical quality
lessons learned in support of continuous MTIO will explore further options to assurance
improvement. Update the Cabinet enhance the existing AMTI process to function.
Directive to reflect this as a role of MTIO. support:
e ongoing identification, development
and sharing of best practices; and
e continuous improvement of AMTI
analysis by federal officials.
Note: Any amendments to quality
assurance functions would complement
the gatekeeping function undertaken by
central agencies, not remove or reduce it.
In addition, the implementation of this
recommendation may require discussion
with, and concurrence of, officials across
government, including central agencies,
the DMOC on Modern Treaty
Implementation.
8. In collaboration with modern treaty We concur. Director Start Date:
holders, clarify and document General, October 2020
expectations for consultations with MTIO will continue to work with members | Policy,
modern treaty holders when Planning and Completion:

of the Land Claims Agreements Coalition,

xi




conducting an AMTI, including how other treaty partners, central agencies Coordination Spring 2022
AMTI consultations relate to other and federal officials to revise guidance on | Branch
triggers for engagement and to the AMT] related consultation and
principles of Cabinet secrecy. engagement. The goal of amending the

guidance is to assist federal officials in

identifying and triaging key types of

proposals where consultation or

engagement should be undertaken to

develop modern treaty-compliant policies,

programs and legislation, and to properly

inform the AMTI.

This guidance will clarify that the AMTI, in

and of itself, is not an engagement or

consultation tool; it is intended to ensure

ministerial decisions take potential treaty

implications into consideration for more

effective policy or program development,

and is subject to Cabinet Confidence.
Awareness and Capacity We concur. Director Start Date:

General, October 2020
9. MTIO should work with the Canada MTIO will continue to work with the Policy,
School of Public Service, departments, Canada School of Public Service and Planning and Start Date/
agencies, and modern treaty holders to other stakeholders to enhance the Coordination Completion
enhance the support provided with a view | responsiveness of training and meet client | Branch (training with
to strengthening awareness and capacity needs. Canada
across the federal family. This should e MTIO will continue its partnership School of
include: with the Canada School of Public Public
a. developing a more proactive and Service to jointly deliver modern Service):
client-centric delivery model within treaty training in collaboration with Ongoing

MTIO, including enhanced
collaboration with federal partners to
better understand and then respond to
their awareness and capacity needs;
and

b. increasing the depth and frequency of
learning opportunities by developing
alternative mechanisms for sharing of
information and best practices to
ensure that federal employees stay
abreast of emerging issues and
developments on matters pertaining to
modern treaties.

external partners.

e Training specific to federal executives
will be developed and offered.

e Department-specific training will
continue, as will working with
requesting departments to tailor the
training to their specific needs.

For all types of formal training, feedback
will inform future offerings. MTIO will
continue to work with stakeholders to
identify gaps, evolving issues, new
mechanisms and venues for formal
training and other types of information
sharing amongst implementation
practitioners.

Start date
(executive):
Development-
Winter 2020;
Delivery-

Fall 2021

Completion:

Ongoing

Start Date/
Completion

(department
specific):
Ongoing
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1. Introduction
1.1 Background

A modern treaty is a nation-to-nation relationship between an Indigenous people, the federal and
provincial crowns and in some cases, a territory. Modern treaties acknowledge and recognize the
rights of Indigenous signatories, reconciling their inherent rights with the sovereignty of the Crown.
They address matters, such as: land and resource rights; environmental protection; economic
development and employment; government contracting; parks and conservation areas; social and
cultural enhancement; fiscal relationships; administration of justice; and self government, etc.
Modern treaties are intended to improve the social, cultural, political, and economic well-being of
the Indigenous peoples concerned. Constitutionally protected, they have the force of law and are
binding on all - including federal legislation and policy, and have a significant place in the hierarchy
of Canada’s legal and constitutional framework. Stand-alone self-government agreements are not
modern treaties. While Canada is currently a signatory to 25 modern treaties, many of which
include self-governing provisions, Canada is also signatory to four stand-alone self-government
agreements; following a whole-of-government approach, the Crown is obligated to fully and fairly
implement all of these agreements.

Figure 1: Map of Modern Treaties and Self-Government Agreements?
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Valley, Déline.



Under these agreements, the Crown is responsible for thousands of obligations, which can
include a variety of requirements such as those related to environmental standards, capital
transfers, consultation requirements, and more. The nature and number of these obligations can
be direct, requiring explicit action from a department or agency, while others are contingent and
are therefore triggered by other activities. Some are one-time obligations, while others are
recurrent in nature. Finally, while some obligations are unique to a single department or agency,
others oblige a sub-set of departments to act while others still are whole-of-government in scope.

The Cabinet Directive on the Federal Approach to Modern Treaty Implementation (hereafter
referred to as the Cabinet Directive) was established in 2015 and lays out the operational
framework for the management of the Crown’s modern treaty obligations, guiding federal
departments and agencies in fulfilling their responsibilities. Key components of the Cabinet
Directive include:

« A whole-of-government accountability framework for modern treaty implementation,
including the definition of key responsibilities across all federal players;

» A Deputy Ministers’ Oversight Committee (DMOC), chaired by the Deputy Minister of
Crown-Indigenous Relations and Northern Affairs Canada (CIRNAC), the mandate of
which is to provide executive oversight of the implementation of the Cabinet Directive, and
by extension, oversight of Canada’s roles and responsibilities under modern treaties;

 Modern Treaty Implementation Office (MTIO), established within CIRNAC, which
provides ongoing coordination and oversight of Canada’s treaty obligations and support
the mandate of the DMOC; and

« Arequirement that departments and agencies conduct an Assessment of Modern Treaty
Implications (AMTI) on all legislative, policy, plan and program proposals to Cabinet.

Modern treaties are negotiated by CIRNAC’s Treaties and Aboriginal Government Sector, which
represents the Crown at the tripartite negotiating tables and which coordinates with implicated
departments to ensure that commitments made in the agreements are reasonable and
implementable. Once an agreement-in-principle is established, the foundations for treaty
implementation are laid out in an implementation plan, the deployment of which is coordinated by
the Treaty Management Division of the Implementation Sector. At this point, the treaty moves
from the negotiation stage (under the coordination of the Treaties and Aboriginal Government
Sector) to the implementation stage (under the coordination of Implementation Sector). During
implementation, personnel from the Treaty Management Division represent the Crown on tripartite
implementation committees, which become the focal point of implementation activities. While the
implementation committees play an important coordination role, individual departments are
accountable for implementing obligations for which they are responsible. At the same time, whole-
of-government oversight and issues management is applied by the DMOC and enabled by MTIO,
in accordance with the requirements as set out in the Cabinet Directive. Figure 2 illustrates these
important relationships and activities:



Figure 2: Modern Treaty Lifecycle
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Negotiation
« Negotiators from Treaties and Aboriginal Government represent the federal interests in
the negotiations.
« Individual departments provide input to the negotiating teams.

Pre-Implementation
« Negotiators from Treaties and Aboriginal Government, with input from the
Implementation Sector (Treaty Management Division), establish the implementation
plan.

Implementation

« Tripartite Implementation Committees (with Treaty Management Division as federal lead)
direct and oversee the agreements’ implementation and identify, resolve or escalate
issues or disputes as they arise during implementation.

- Individual departments implement specific obligations as required by the agreement.

. Departmental leadership teams oversee departmental obligations.

« DMOC provides whole-of-government oversight and direction.

« MTIO provides whole-of-government support on issues, disputes and governance.

1.2 Key Activities and Expected Results

The Cabinet Directive establishes obligations for enhanced oversight and direction on matters
pertaining to modern treaty implementation at the federal level, informed by effective monitoring
of progress against federal obligations and the measurement of results. It requires enhanced
whole-of-government coordination to ensure that cross-cutting issues and disputes are
appropriately identified, escalated, discussed and resolved. Finally, it compels individual
departments to assess the implications of their policy and program activities on existing modern
treaties. To enable all of these requirements, the Cabinet Directive calls for awareness and
capacity-building mechanisms in support of sustainable and meaningful action on the part of the
federal government. Collectively, these requirements and expectations aim to strengthen federal
accountability, oversight, and awareness of the Crown’s modern treaty obligations. Ultimately, the
Cabinet Directive aims to advance reconciliation with Indigenous peoples, strengthen



relationships and foster strong socio-economic outcomes for Indigenous peoples across Canada,
and prevent and manage costly legal and financial risk.
The logic model (Table 1) provides a summary of the key outcomes associated with the Cabinet
Directive. It was developed for this assessment by the evaluation team, with input from the
Implementation Sector.

Table 1: Cabinet Directive Results Chain
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1.3 Evaluation Objectives and Scope

The Evaluation of the Cabinet Directive, which was required within five years of the
implementation of the Cabinet Directive, was planned as part of the 2019-2020 to 2023-2024
Evaluation Plan. Its objective was to assess the degree to which:

+ The Cabinet Directive remains relevant in the context of the Government's current
priorities, roles and responsibilities;

« The key elements described within the Cabinet Directive that operationalize a
whole-of-government approach are working effectively and efficiently to realize the
objectives of the Cabinet Directive; and

« The extent to which the Cabinet Directive, since its implementation in 2015, has realized
early successes and results.

The evaluation lines of enquiry that comprised the evaluation framework were developed based
on the results chain outlined in Table 1, with evaluation methods developed and calibrated based
on an analysis of risks. The detailed Evaluation Framework and questions are provided in
Appendix A and the Summary Risk Analysis is provided in Appendix B.

The evaluation was formative in nature; in other words, it represents an interim evaluation that is
intended to foster development and improvement in this area. The evaluation covered the three
year period from January 2016 to December 2019.

The scope of the evaluation encompassed the activities and components established by CIRNAC
under the Cabinet Directive that support the whole-of-government approach to modern treaty
implementation. This included mechanisms that enable the following:

*  Whole-of-government oversight mechanisms;

* Monitoring mechanisms related to modern treaty obligations;

« Coordination activities and processes owned and/or supported by MTIO;

» Tools and processes that enable the departments to assess modern treaty implications of
their policy and program activities; and

« Awareness and capacity-building efforts established by CIRNAC.

It should be noted that the evaluation was not a horizontal evaluation and therefore focused solely
on CIRNAC operations. Although departments were consulted for their views on the relevance
and effectiveness of the whole-of-government approach established by CIRNAC, the evaluation
did not assess the performance of departments in fulfilling their obligations under the Cabinet
Directive.

Similarly, while there is a close connection between the negotiation and implementation of modern
treaties, the evaluation did not examine mechanisms related to treaty negotiations, or the
operations of the Treaties and Aboriginal Government Sector.



1.4 Methodology

The evaluation was conducted in accordance with the Government of Canada’s evaluation
standards, as referenced in the Policy on Results. The planning of the evaluation included scoping
and calibration efforts that considered both the expected results and outcomes associated with
the Cabinet Directive, as well as the risks to which these outcomes are exposed. Based on this,
a detailed evaluation framework was developed that guided the enquiries.

Interviews, documentation review and case studies were used to evaluate the relevance and
performance of the various elements of the Cabinet Directive. Interviews were held with senior
officials, a sample of modern treaty holders and other parties, as outlined in Table 2:

Table 2
Organization Type Number of Interviewees
CIRNAC officials 20
Officials from other federal departments, including 25
DMOC members
Modern treaty holders 9
Not for profit and other 4

1.5 Structure of the Report

This report is structured to provide findings and recommendations according to the main outcome
areas notably:

Oversight and Direction

Monitoring

Coordination

Assessment of Modern Treaty Implications
Capacity and Awareness

Within each of these areas, findings are provided that address the evaluation questions, and
conclusions are drawn on the relevance, effectiveness and early successes in each of these
outcomes. Overall, conclusions and recommendations are provided in Section 7 of this report.

2. Oversight and Direction

When it was established, the Cabinet Directive set out a requirement for the establishment of a
Deputy Ministers’ Oversight Committee, chaired by the Deputy Minister of the former Department
of Aboriginal Affairs and Northern Development Canada (now chaired by the Deputy Minister of
CIRNAC). The mandate of this committee was to provide executive oversight of the
implementation of the Cabinet Directive, and by extension, of Canada's roles and responsibilities
under modern treaties. While departments remain accountable to Parliament through the
established channels of ministerial authority and accountability, the DMOC was established to
provide whole-of-government oversight and direction in order to:



e Provide program and policy direction to departments in fulfilling Canada's responsibilities
under modern treaties;

¢ Enable decision-making (and dispute resolution), as necessary, when cross-cutting issues
arise that require senior executive intervention;
Support coordination of the federal approach to broad, cross-cutting obligations;

o Oversee the monitoring, reporting and performance measurement related to the federal
implementation of modern treaty obligations; and

e To allow for meetings and engagement with Indigenous and other treaty partners as
appropriate?®.

In the context of this mandate, the evaluation sought to assess whether there is a continuing need
for whole-of-government oversight and whether DMOC, in its current state, is a relevant and
effective forum for achieving the stated outcomes. The evaluation concluded that there is a
continuing need for whole-of-government oversight, and that a continuation of the Committee is
critical to building and maintaining an open, trusted channel of dialogue between treaty holders,
Indigenous leadership, and federal leadership. It is equally important to foster and grow education
and awareness activities at the highest levels of government, in support of meaningful
commitment to treaty implementation. However, although some early successes have been
realized by DMOC, performance is not yet optimal, in part due to the challenges of monitoring
results around treaty implementation, which are discussed further in this report.

Figure 3: Summary Assessment - Oversight and Direction

e Increased awareness on
the part of deputy
ministerial community

e |ncreased engagement
with modern treaty holders

Relevance Effectiveness Early Successes

Finding 1. There is a continued need for whole-of-government oversight of the
Cabinet Directive and modern treaty implementation. DMOC is well positioned to
play this role and engages well with modern treaty holders as part of its oversight
and engagement activities. However, its mandate may require adjustments to align
with broader changes in whole-of-government governance on Indigenous issues,
while continuing to provide dedicated coverage of modern treaty implementation
matters.

3 Cabinet Directive on the Federal Approach to Modern Treaty Implementation; https://www.rcaanc-
cirnac.gc.caleng/1436450503766/1544714947616



The evaluation found that there is a continuing need for whole-of-government executive oversight
of the implementation of modern treaty obligations. Cross-cutting issues exist and persist, for
which whole-of-government review and monitoring are needed. One example was the
development of a Nunavut-specific federal contracting policy, required under Article 24 of the
Nunavut Land Claim Agreement. Multiple departments were required to put in place measures to
comply with this treaty obligation; however, insufficient attention had been placed on it. The
intervention of the Nunavut Tunngavik Incorporated was needed, and then subsequently, whole-
of-government oversight and action was required to advance on this policy.

The understanding of federal departments in relation to modern treaty implementation is evolving,
suggesting that mechanisms to oversee and foster awareness and accountability of departments
on their obligations, roles and activities continue to be needed. Moreover, while awareness of the
broader Indigenous and reconciliation agenda is heightened across the federal system, interviews
with deputy ministers suggest that continued discrete attention on modern treaties is critical to
advance departments’ understanding of and commitment to the unique constitutional and legal
nature of treaties.

In addition to its relevance, the evaluation also assessed the effectiveness of DMOC and its key
enablers. The evaluation found that DMOC’s mandate is formally and clearly documented in a
terms of reference, which sets out a clear role for the Committee in providing strategic oversight
of Canada’s responsibilities under modern treaties, and of the implementation of the Cabinet
Directive. The Terms of Reference are comprehensive and appropriately address the key
elements that would enable effective committee operations, including standing agenda items that
are appropriate to an oversight body and relevant in the current context such as:

Update on implementation hot issues;

Update on whole-of-government approach initiatives;

Exploration of major, cross-cutting implementation issues and obligations; and
Action items.

The mandate specifically establishes the Committee as a forum for engagement with modern
treaty holders and the evaluation has noted that this function has increased in focus with
considerable effort and time being devoted to listening and engaging with treaty holders. Indeed,
this increased attention on listening to, and engaging with modern treaty holders has been
identified as one of the early successes of the Cabinet Directive, which needs to be maintained.

Despite these successes, the Committee’s current mandate does not reflect the changing nature
of the Crown’s approach to rights-based agreements and the evolving nature of broader
governance in relation to Indigenous issues. Specifically:

¢ New and Different Agreements
The advent of other rights-based agreements that are currently being negotiated under
the rights and recognition tables may have whole-of-government implications and will
require some form of oversight. At a minimum, as obligations evolve through new types of
agreements, mechanisms may be needed to allow the Crown to understand, in a holistic
fashion, the totality of their obligations. At present, it is not clear through what mechanisms
the implementation of these agreements will be overseen. As accountability for the
oversight of these other agreements is established, DMOC’s focus should remain on
modern treaties, so as not to lose focus or momentum on these matters. It is



acknowledged, however, that departments may still need a mechanism to understand the
full scope of their obligations under all agreements.

¢ New Deputy Minister Committee on Indigenous Reconciliation

In February 2020, the Privy Council Office established a new Deputy Minister Committee
on Indigenous Reconciliation, replacing the Deputy Ministers Task Force on
Reconciliation. The mandate of this committee is to manage the political and operational
issues related to implementation of the Indigenous reconciliation agenda and to facilitate
horizontal engagement on major initiatives. Chaired by the Deputy Clerk, this committee
includes a number of DMOC members and while the full Terms of Reference are not yet
available, some mandate areas are likely to overlap. As the focus and scope of this Privy
Council Office-chaired Committee become more clearly articulated, the Terms of
Reference for DMOC may need to be adjusted, with clear linkages between the
deliberations of DMOC and those of the Deputy Minister Committee on Indigenous
Reconciliation articulated.

¢ Increased Calls for Independent Oversight

In response to calls from some stakeholders, the Government is considering the
establishment of more formal, independent oversight of treaty implementation efforts.
Work remains ongoing at the departmental level to identify the objectives and interests of
all parties towards this end, accordingly, the evaluation did not examine these efforts.
However, these directions, once set, will have an impact on the nature of the
whole-of-government oversight. In the context of these deliberations, it should be noted
that the evaluation found that DMOC does indeed help to foster answerability of
departments on treaty-related matters. While the evaluation found that DMOC’s
accountability mechanisms are informal — i.e., reliant on moral suasion, dialogue and
influence — members have noted that this is preferable to a more adversarial relationship
that may be created by a more arms-length body, which may lead to a defensive posture
and may miss the opportunity to foster awareness and learning. Equally important, DMOC
has provided an important forum whereby modern treaty holders can directly engage with
deputy ministers on the relevant issues, contributing positively to the relationship-building
and education that is needed to foster the awareness, ownership and action on the part
of federal departments, all of which is envisioned in the Cabinet Directive. Ultimately,
these measures help to support accountability. Given this, as CIRNAC continues to
progress this work in collaboration with its stakeholders, consideration should be given to
maintaining the unique benefits and positive outcomes of DMOC.

In light of these evolutions, adjustments to DMOC’s role may be needed to ensure appropriate
alignment, while providing optimal coverage of matters pertaining to modern treaty
implementation.

Finding 2. DMOC is working effectively to enable open dialogue and to increase
awareness of deputy ministers in relation to the importance of modern treaties and

the issues faced by treaty holders. However, the Committee is not sufficiently
equipped with the information it needs to effectively discharge its oversight duties.




Through interviews with DMOC members and a review of records of decision, the evaluation
found that the Committee enables good, open and honest discussion and deliberation on issues
that are brought before it. Members who were consulted reported an increase in awareness and
overall value in the nature of the discussions. However, the evaluation identified a number of
important impediments that are restricting the Committee’s ability to discharge its duties related
to whole-of-government oversight, the most significant of which is the very slow progress that has
been made on the development and implementation of the Performance Measurement
Framework (PMF) and the Modern Treaty Management Environment (MTME). These are tools
that are critical to allow DMOC and departments to monitor progress on implementation. Their
delayed roll-out severely restricts the information that can be provided to DMOC in support of their
oversight role. Specific observations related to these tools are provided in Section 3 of this report,
Monitoring, and should be promptly addressed to better enable DMOC to understand the current
state of implementation and to intervene, as appropriate, on a whole-of-government basis.

Related, while the standing agenda items, noted in the DMOC Terms of Reference, include a
number of important matters related to oversight, in practice, these items are not always
addressed in meetings. Moreover, the Committee focus appears to be evolving away from
oversight issues to include a greater and more frequent emphasis on listening to and engaging
with modern treaty holders. While positive and also directly linked to the mandate of the
Committee on matters of engagement with treaty holders, there is concern that this evolution is
taking away needed attention from matters of oversight, accountability and issues resolution.

Other challenges currently exist that limit the effectiveness with which DMOC is able to exercise
its oversight role. Specifically:

¢ Few formal or consistent protocols or channels by which cross-cutting disputes and
issues are escalated to DMOC
As outlined in Section 4, Coordination, DMOC has a specific mandate to review and, as
needed, address cross-cutting issues and disputes. Weaknesses in the protocols and
processes related to the identification and escalation of these issues limit the ability of DMOC
to engage on and deliberate over these matters. In light of the noted gaps, DMOC cannot be
assured that issues in need of attention are truly filtering up to them.

¢ Size and Composition of DMOC
While there is value in having a broad composition to foster awareness and learning on
modern treaty issues, the larger the size of membership, the more the Committee becomes
an information sharing forum, as opposed to an oversight body. Suggestions have therefore
been made to focus membership on the core group of departments that have active and
substantial implementation obligations.

¢ Need for Enhanced Meeting Discipline
There is some opportunity to strengthen the discipline and rigor by which DMOC meetings
are managed. Although meetings are held regularly and detailed records of discussion are
kept, meetings lack forward planning, standing agenda items, action management /
monitoring and follow up. MTIO is mandated as secretariat of DMOC and therefore plays an
important role in enabling governance and oversight. The secretariat function includes leading
or driving key action items, as identified by DMOC. However, the evaluation found that MTIO’s
role in managing action items appears to be limited. This issue is discussed in greater detail
in Section 4, Coordination, where a need for better management of action items is suggested.
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Loss of Focus as an Oversight Body

In part because of the weaknesses noted in the previous paragraph, some members have
noted DMOC has lost its focus as an oversight body. Because of limited information provided
and because few cross-cutting issues come before the Committee, members are concerned
that the mandate of DMOC as an oversight, challenge and advisory body is eroding, with
deputies becoming increasingly unclear on their mandate in this regard.

Finding 3. Although the DMOC mandate encompasses policy direction to

departments in fulfilling Canada's responsibilities under modern treaties, limited
policy support exists to enable them to discharge this role.

Both the Cabinet Directive and the DMOC Terms of Reference specify a directional role for the
Committee whereby they are expected to provide “ongoing direction and guidance to departments
in fulfilling federal responsibilities under modern treaties and self-government agreements and in
developing federal approaches to addressing implementation issues”. The evaluation found that,
in practice, little policy work is done on these matters, in large measure because no policy capacity
or supporting governance currently exists. Specifically:

As part of their coordination role, MTIO is tasked with leading inter-departmental working
groups and other fora to address matters of horizontal significance. In practice, this role has
been played on matters, such as the development of the PMF and the MTME, but no evidence
exists that they play (or have the capacity to play) a policy development or coordination role.
Although the Implementation Sector has a policy function, the linkages between their work,
MTIO and DMOC are not clear.

Unlike other whole-of-government bodies, DMOC does not have a lower-level governance
structure through which policy matters can be identified, deliberated and escalated up to
DMOC for their review and endorsement. The Federal Steering Committee on Section 35
rights (at the assistant deputy minister and director general level) both have a policy stream
and may provide a forum for the discussion and dissemination of policy direction related to
implementation matters. However, in practice, the formal connections between these bodies
and DMOC are not in evidence; moreover, the evaluation identified that implementation policy
matters are not getting enough attention at these fora, in part because of the prevalence of
negotiation issues being addressed at the Federal Steering Committee tables.

Faced with a continually evolving policy landscape on matters of Indigenous rights and
relationships, important and complex policy questions will need to be addressed on matters
related to modern treaty implementation. In light of its mandate in this area, as outlined in the
Cabinet Directive, DMOC has an important role to play on these matters and will require
appropriate support to play it well.
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Finding 4. Insufficient tools exist to allow DMOC to proactively understand emerging

implementation risks that are associated with new treaties and rights-based
agreements.

In light of DMOC'’s role in monitoring accountability for obligations under treaties, the negotiation
and establishment of new treaties and rights-based agreements have the potential to implicate
departments in new and different ways, affecting implementability. Interviews have indicated that
the wide array of agreements that are being negotiated and signed off have the potential to create
downstream risk from an implementation perspective. However, the evaluation found that no
mechanisms exist, either from an operational / working level, or from a governance standpoint, to
allow DMOC to gauge, discuss and prepare for these risks.

3. Monitoring

Key to ensuring the implementation of Canada’s thousands of obligations under existing modern
treaties are the systems and processes that are established to support the identification, tracking
and reporting on the fulfilment of the many and varied obligations. Departments and oversight
bodies require accurate and comprehensive information on implementation progress to intervene
and take corrective action where necessary. As noted, they also require information on emerging
implementation risks and challenges associated with hew agreements that are coming online.
Equally important is having access to information on the results being achieved by modern
treaties, as this helps to inform future and ongoing negotiations and/or re-negotiations.

At the time the Cabinet Directive was established, there was no effective means of systematically
tracking and reporting on the status of modern treaty obligations. Although the Treaty Obligations
Monitoring System had been developed in 2010, a 2013 internal audit* found that no business
process had been defined or implemented to ensure that information of the status of obligations
was regularly updated in Treaty Obligations Monitoring System. The audit also noted that there
was no proactive monitoring and reporting to decision-making bodies taking place. In the context
of these findings, the Cabinet Directive mandated MTIO to work with departments to establish
ongoing oversight and accountability through the development and implementation of monitoring
and reporting tools, the coordination of departmental input into these tools, and the development
of an annual report provided to the Minister of Crown-Indigenous Relations.

The MTME was developed to respond to functional weaknesses in the Treaty Obligations
Monitoring System and to provide a more comprehensive working environment for federal
departments and agencies to manage their responsibilities, and to support monitoring and
reporting to DMOC. Also committed to was the requirement for a PMF to allow the Crown to
measure the effects of modern treaties and to learn lessons that could then be incorporated into
other negotiations and implementation efforts.

4 Audit of the Implementation of Modern Treaty Obligations completed by Aboriginal Affairs and Northern
Development Canada dated September 2013
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Given the importance of such monitoring tools to enable whole-of-government accountability, the
evaluation sought to determine the extent to which MTME provides a more comprehensive portrait
of the Crown’s modern treaty obligations and whether it represents an appropriate and user-
friendly means of identifying and tracking implementation efforts and obligation gaps. The
evaluation also sought to determine if common performance measures are being identified and
agreed upon, in support of a PMF, and whether they are supportive of monitoring implementation
efforts.

The evaluation found that although there is a continued need for monitoring mechanisms, the
current methods are not effective and are not yet well suited to support monitoring and
implementation of treaty obligations at the Department or whole-of-government levels. In light of
the complexity and important inter-dependencies associated with the exercise, a robust project
management regime is required to support their continued development and eventual completion.

Figure 4: Summary Assessment — Monitoring
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Finding 5. While MTME is expected to provide a more comprehensive, current and
accurate portrait of the Crown’s modern treaty obligations, its development has
been delayed and as such, departments and DMOC are not yet able to use the tool

to track and monitor progress on obligation fulfillment. Important factors related to
functionality may also affect its uptake, once released.

MTME was approved in 2016, with a $2 million budget and a planned two-year project duration.
It was initially developed by the Consultation and Accommodation Unit within the Implementation
Branch. Subsequently, under a shared governance structure, responsibility for MTME was shared
between the Consultation and Accommodation Unit and MTIO. The system was released in
March 2017, as part of a phased deployment. The treaty obligations that had previously existed
in the Treaty Obligations Monitoring System were migrated into MTME to support departments
and agencies (‘departments’) in recording and tracking their planned and actual implementation
activities. However, by late 2017, it was evident that the accuracy and completeness of the data
migrated from the Treaty Obligations Monitoring System was not sufficient for MTME. Obligations
were found to be misidentified, misclassified (e.g., direct versus whole-of-government) and, in
some instances, assigned to the wrong department. Furthermore, some of the ‘obligations’
migrated from the Treaty Obligations Monitoring System did not in fact represent obligations, but
rather rights, principles or simply definitions from within agreements.
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In response to these data challenges, MTIO conducted a full review of all modern treaties to
identify all federal Crown obligations and to ensure that they were classified and categorized in a
consistent manner. Further use of MTME by departments was therefore put on hold. In support
of this ‘Agreements Review’ exercise, MTIO established specific guidelines® to help ensure a
consistent approach to classifying obligations, including their type and frequency. Upon
completion of this work, in March 2019, treaty holders and departments were asked to validate
the obligations as identified and classified by MTIO, and in May 2019, they were asked to validate
their assignment to departments. Approximately one-third of departments and a few Indigenous
modern treaty holders responded to MTIO’s validation request as of early 2020. A number of the
departments that did complete a validation review found numerous identification and classification
errors, including obligations that they believed were missing. As such, it is expected that the
validation exercise will continue throughout 2020-2021. During this time, the foundational data
within MTME will remain unreliable from a monitoring standpoint.

Concurrent with the agreement review and validation exercise, MTIO has continued to collaborate
with the Consultation and Accommodation Unit to develop/enhance MTME functionality. A new
release (MTME 2.0), which is expected to apply a ‘user lens to the system’, is currently subject to
user testing. Upon its release, departments will be expected to again start using MTME to enter
implementation plans and related activities, including information on one-time obligations that
have been fulfilled. However, the effectiveness of the new release, in the absence of accurate
and complete obligation data in MTME as previously noted, will be limited. It should also be noted
that even after the release of MTME 2.0 and the validation of all obligations, additional releases
are needed to enhance functionality in key areas (e.g., to allow for the capturing of key information
to understand and provide context for obligations) and to ensure the system fully supports
departments in fulfilling their Cabinet Directive roles and responsibilities (e.g., supporting the
completion of AMTIs and to capture key information on obligations subject to issues and
disputes). Management is considering a number of these features and will be implementing some
on a limited basis, including the ability for departments to capture key information for fulfilling
obligations, as well as reasons for delay in filling obligations, if relevant.

While MTME has the potential to be a useful tool for departments, and to support DMOC in
fulfilling its oversight function, extensive delays and the need for enhanced system functionality
have meant that the system is currently not meeting the needs of departments. Moreover, based
on interviews with user departments, there remains a strong possibility that departmental uptake
of the system will be limited once operational. Interviews with staff from various user departments
suggested that resource constraints (i.e. the level of effort that will be required by some
departments to enter and validate information in a timely fashion) and the development of
department specific tools to track and monitor obligations in the absence of a functioning MTME
could impact eventual MTME uptake by some departments. Considering this risk, once MTME is
designed and implemented, CIRNAC will need to find effective ways to promote departmental
uptake and adoption of the system. Not only is it important that MTME represent a useful,
functional and value-added tool, available to users as soon as possible, but also that departments
be/feel compelled to use the system in support of timely and transparent information sharing.

In the context of these observations, the Implementation Sector should employ a strong and
robust project management regime to support the timely and quality roll-out of MTME. This would
include the identification of all significant risks to the efficient and effective development and
uptake of MTME, and regular and effective oversight of the project. The evaluation found little

5 Guidance on Identifying Obligations in Agreements and Organizing Data in the MTME. The guidance document was
developed with support from a working group of representatives from various federal departments and approved
(secretarially) by a Director General Working Group in July 2018.
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evidence of robust project and risk management in support of MTME, nor was it apparent that
regular updates are provided to or requested by DMOC. Finally, in the absence of a functioning
database, interim measures should be established to support regular and reliable reporting on
the state of obligation implementation. This would ensure that the Crown is able to fulfill its annual
reporting obligations under the Cabinet Directive.

Finding 6. The development of a performance measurement framework is critical to
documenting and measuring the outcomes achieved through modern treaty
implementation. Common outcomes have been established; however, the

development of the full performance measurement framework is behind schedule,
resulting in a limited ability to measure results against the outcomes.

In addition to monitoring progress on Crown obligations, the Cabinet Directive called for the
development of a PMF in support of ongoing coordination and oversight of Canada’s modern
treaty obligations implementation. The PMF is “one of the key tools™ of the Cabinet Directive, that
is intended to allow for the assessment of outcomes/impacts associated with modern treaty
implementation. MTIO was tasked with its development collaboratively with Indigenous modern
treaty partners by developing:

+ common objectives shared across all modern treaties, including performance indicators
to measure socioeconomic outcomes in modern treaty areas; and

+ where appropriate, modern-treaty-specific PMFs developed over time with interested
modern treaty partners.

The evaluation focused on the work being done to develop the common objectives and their
respective indicators, targets and data collection strategies. To date, some important work has
been done to identify the common outcomes that can be realized from the implementation of
modern treaties. This work was conducted through a working group comprised of both Crown and
modern treaty holder representatives. Six common objectives have been developed with input
from the Land Claims Agreements Coalition, and were approved by DMOC (Culture, Language
and Heritage; Economic Development; Environment; Governance / Relationships; Land and
Resources Management; and Social Development).

These outcomes, if measured, have the potential to determine if the broader spirit and intent of
treaties are being achieved. Not only would this foster accountability through enhanced reporting
on the results attributable to modern treaty implementation, but it would also help to inform future
negotiations or re-negotiations in situations where objectives and outcomes are not being fully
realized.

However, the evaluation also noted that efforts to measure results against these outcomes are
significantly behind the original schedule, which envisioned that indicators would be identified in
2017 and the first iteration of data collection would occur from 2017-2019.

8 Implementation of Modern Treaties and Self-Government Agreements, July 2015 to March 2018, Provisional Annual
Report. https://www.rcaanc-cirnac.gc.ca/eng/1573225148041/1573225175098
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Figure 5: Timeline of Key PMF Milestones to date:
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Although outcomes exist, MTIO has not yet finalized the establishment of key performance
indicators with partners. Consequently, it has yet to establish a cohesive data collection approach
that would enable data collection in an efficient, effective and comprehensive way, leveraging
other information that is being collected by treaty partners and the Department (an approach
which would minimize duplication of effort). The development of the PMF necessitates strong
collaboration with treaty partners and other government departments to be successful. The high
level of inter-dependencies with these stakeholders has inherently required additional time to
allow for adequate and meaningful engagement for the development of outcomes, indicators and
data collection strategies. The evaluation team understands that capacity to engage modern
treaty holders may be limited as a result of the various demands on their time. Finally, there
appears to be insufficient capacity on the part of MTIO to drive this work forward, with a high
number of resources having been redirected to the development of the MTME. Similarly, while
modern treaty holders have shown interest in this work, interviews suggest that there may not be
sufficient capacity to fully engage in this process. These complexities and inter-dependencies
have hindered the development of the PMF.

Stakeholders identified some additional considerations that will be integral to the ongoing
progress of the PMF, these include the need to:

e address outstanding data collection challenges, such as the aggregation of data for
communities with small populations;

e continue to work closely with other performance measurement initiatives being led by
CIRNAC to reduce inefficiencies resulting from the parallel data collection processes
underway;

o ensure that the PMF includes indicators that capture both federal and treaty partner
measures in achieving outcomes (i.e. indicators that monitor collaborative implementation
efforts); and

o consider how the PMF will support a strengths-based approach that uses indicators, which
are culturally relevant and appropriate.

As a result, the Department has not made expected progress to address the Cabinet Directive

requirement for a PMF. In turn, this, along with the previously noted gaps in the MTME
deployment, restricts the ability to support DMOC in its oversight role.
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4. Coordination

Over 30 departments play a role in the implementation of thousands of specific and
whole-of-government obligations under existing modern treaties. For its part, CIRNAC is not only
directly responsible for a significant percentage of these obligations, it is also responsible for the
management of ongoing intergovernmental relationships with all modern treaty holders, as it
represents Canada on the tri-partite implementation committees. Moreover, as the lead
department and chair of DMOC, CIRNAC plays an important role in ensuring an appropriate
whole-of-government response on matters of modern treaty implementation. CIRNAC’s ability to
play these roles is directly enabled by the degree to which it is equipped to coordinate across
various players.

The Cabinet Directive was established, among other things, to strengthen coordination efforts
across the federal government for the implementation of modern treaties. Specifically, on matters
of whole-of-government coordination, the Cabinet Directive mandated that MTIO be responsible
for:

e serving a liaison function between the implementation committees, regional and federal
officials-level interdepartmental caucuses, Federal Steering Committee, and the Deputy
Ministers' Oversight Committee;
providing a secretariat function for interdepartmental committees; and

e coordinating issues management across departments.

The coordination and facilitation of issues and disputes management is particularly critical, as it
allows for potential implementation problems to be promptly identified, discussed, escalated, and
resolved. Without this, there is a heightened risk of eroded relationships with treaty holders and
of increased legal and financial risk associated with litigation. Although each agreement has a
formal dispute resolution mechanism that can be drawn upon, some issues and disputes implicate
multiple departments and/or present challenges that are likely to exist or emerge in other
agreements. In such instances, an appropriate whole-of-government coordination mechanism
can help to ensure more timely and fulsome identification, and resolution of the issue or dispute.
Considering the importance of issues management, in developing the Cabinet Directive, it was
envisioned that MTIO would have key responsibilities in relation to issues management, as
follows:

e Identify and assess issues raised in the context of specific treaties and regions for
cross-cutting implications, providing updates across committees and elevating major
issues to the committee system; and

o Coordinate issues management efforts in relation to issues that implicate multiple
departments (i.e. cross-cutting issues and disputes).

Accordingly, the evaluation sought to determine the extent to which MTIO supports, and adds
value to, issues management through the development of enhanced structures and processes for
the identification, coordination and resolution of cross-cutting obligations, issues and disputes.
The evaluation also considered the extent to which MTIO was appropriately positioned as a
neutral and objective channel through which issues can be identified and progress towards
resolution.
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The evaluation concluded that there is a continuing need for the coordination mechanisms
outlined in the Cabinet Directive. Because of their high degree of relevance, coordination
mechanisms should continue to be emphasized as a pillar in the Cabinet Directive. However, the
evaluation concluded that the current approach to coordination — particularly in relation to the
identification, escalation and resolution of cross-cutting issues and disputes requires a more
formalized approach. Clear roles, responsibilities and pathways to decision-makers are needed
to guide the liaison and information sharing activities of MTIO, the Treaty Management Division
and others, without which there is increased risk that issues will not be raised in an efficient, and
effective manner. Ultimately, this has the potential to lead to increased disputes.

Figure 6: Summary Assessment - Coordination

o Dispute resolution tracker in
place

Relevance Effectiveness Early Successes

Finding 7. MTIO requires a more proactive, structured and accountable approach for

identifying, assessing and escalating cross-cutting issues and disputes in support of
their resolution.

As previously noted, while issues and disputes can be unique to a specific agreement or
department (and therefore subject to agreement-specific dispute resolution mechanisms), others
can and do have cross-cutting implications affecting multiple agreements and departments.
Taking into account its coordination duties, MTIO is expected to identify and assess issues raised
in the context of specific treaties and regions for any cross-cutting implications that may exist. In
such instances, MTIO is expected to provide updates to oversight committees (notably DMOC)
on these issues, elevating ‘major issues’ for committee insight and direction where necessary.

The evaluation noted that MTIO has developed and continues to evolve some of its tools to
support the identification, tracking and reporting of issues and disputes to DMOC. Currently, the
key tool used for gathering this information is the Dispute Resolution Tracker (DRT). MTIO
developed the DRT as a means of identifying and assessing issues raised in the context of
specific treaties and regions for any cross-cutting implications that may exist. This in turn is used
to support DMOC in fulfilling its oversight role and its commitment to the regular tracking of
modern treaty disputes.

The evaluation found that:

e The DRT is structured to effectively describe the key elements of the dispute, including
providing an explanation of the difference between an issue and a dispute; identifying the
department(s) and modern treaty party(ies) involved; describing the issue or dispute and
when it was raised; and summarizing internal progress on the file. The DRT, which was
approved by DMOC, is updated quarterly and provided to DMOC as part of their meeting
material.
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¢ The process for updating the DRT is somewhat effective, although some improvements
are needed. As part of the updating process, MTIO reaches out to departments and their
CIRNAC colleagues in the Treaty Management Division to seek updates and additions to
the information in the tracker. However, the evaluation noted that the Sector does not have
a common understanding of roles, responsibilities or approaches for identifying and
escalating issues. While MTIO consults with the Treaty Management Division and
departments, there does not appear to be a regularized, proactive process and
governance through which MTIO engages with these parties to discuss and analyze the
implications of any issues that may be cross-cutting. Related to this, while MTIO’s process
allows for the identification of new issues, the evaluation found no evidence that MTIO has
a process whereby the identified issues are actually assessed for their cross-cutting
implications. As such, there is little assurance that the matters being identified on the DRT
are either comprehensive or, in fact, cross-cutting in nature. Indeed, interviews with DMOC
members have indicated that more discussion is needed as to what constitutes a
meaningful dispute or issue for escalation.

¢ Finally, while the DRT is provided to DMOC members, there was little evidence that DRT
information is discussed substantively at DMOC or that MTIO seeks out, or is provided
with, direction from DMOC on specific matters. Rather, the DRT appears to be an
awareness tool rather than a tool for capturing issues and supporting meaningful
discussion. DMOC members confirmed this, noting that reasonably complete and
accurate information is needed to allow members (and particularly the Chair) to know
when interventions may be needed.

It should be noted that other means exist for identifying and raising issues to DMOC. For the past
year, representatives from modern treaty holders have been invited (one per meeting) to present
to DMOC. These presentations frequently raise challenges faced by them in implementing their
agreements, including issues in relation to Crown obligations that have not been fulfilled and other
related challenges. Initially, while DMOC members would make commitments to review issues
that were raised in relation to their departments, there was no formal or structured follow up by
MTIO, and no process whereby DMOC members were expected to report back on their findings
or commitments they made. MTIO has advised that they recently established a process for
recording and tracking issues raised by presenters and to follow up on commitments made to
them by DMOC members. The new process and tool implemented by MTIO was not subject to
review by the evaluation team as it was just recently put in place.

Finding 8. Providing leadership and coordination in support of issues management
and resolution is an important and relevant role for MTIO. However, the

organization may not be appropriately resourced and/or positioned to effectively
perform this function.

In addition to their role in identifying, analyzing and escalating issues and disputes, as part of their
coordination role, MTIO is also expected to play a leadership and coordination role in support of
their resolution. This includes working across departmental lines or with other stakeholders to
identify and then coordinate solutions for noted issues or disputes. In this way, MTIO is one of
many “landing spots” to which modern treaty holders may go to raise issues and concerns. To do
this work successfully, MTIO requires appropriate resources and a positioning within the
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organizational structure that allows it to have access to the necessary decision-makers and
stakeholders. The evaluation found that, at present, MTIO is not well equipped — in terms of either
resources or its organizational structure and placement — to optimally fulfill these expectations.

First, MTIO has no specific staff members or organizational entity dedicated to the role of issues
management. As illustrated in Figure 7, MTIO has three separate divisions: one dedicated to the
development of the MTME and PMF and reporting (monitoring); one dedicated to policy; AMTIs
and training; and a third responsible for DMOC, including liaising with modern treaty holders and
Land Claims Agreements Coalition (as well as providing some policy related support). While
specific staff are responsible for maintaining the DRT and for following up on issues raised by
modern treaty holders to DMOC, they are scattered through the organizational structure and have
other, unrelated duties (mostly in relation to the office’s DMOC secretariat role). If MTIO is to play
a more formal role in issues management, a more structured and well-resourced organizational
structure will be required to facilitate this.

Figure 7: Implementation Sector Organizational Structure
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Second, the evaluation surfaced some concerns in relation to MTIO’s organizational placement
and limited authority to compel other departments and agencies to “‘come to the table” on
cross-cutting issues. Through its role in advising on the DMOC agenda, it has the power to
escalate issues or disputes to the Committee; however, its ability to compel departments to act
on these issues may be limited by its relatively low level in the bureaucracy. Moreover, the
evaluation heard that the placement of MTIO within the Implementation Branch of the Sector may
create a perception of a lack of neutrality relative to the specific role in the identification and
escalation of issues and disputes. Although treaty holder may view MTIO differently, the Cabinet
Directive did not create it as such. Instead, its role clearly states for it to perform specific whole-
of-government coordination functions. As illustrated in Figure 7, MTIO is housed in the
Implementation Branch. The Implementation Branch also houses the Treaty Management
Directorates, which represents the federal Crown on the Tripartite Implementation Committees
established for each modern treaty. For disputes raised at the Implementation Committees, the
Implementation Branch can take on various roles on behalf of the Crown depending on the nature
of the dispute, including coordinator or facilitator of that dispute, and is guided in all cases by
terms and obligations set out in the Dispute Resolution chapter of each treaty.
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Concern was raised by some treaty holders that some may be reluctant to use the MTIO channel
for issues identification, preferring to go directly to DMOC instead. Perception of organizational
conflict of interest due to where MTIO is positioned may work against the willingness of parties to
raise disputes and issues through the MTIO channel and to have them act in a more formal issues
management role.

It should be clarified that no allegation of personal conflict of interest has been raised, nor has
there been any evidence whatsoever of a lack of impartiality with respect to the coordination role
and function of MTIO within the Implementation Branch. This observation by treaty groups may
be premised on the broader notion — long held by some treaty groups — that the Government
cannot be both the ‘implementer’ of treaties and the overseer of its own performance at the same
time.

In summary, if MTIO is to assume a more active role in the coordination and management of
cross-cutting issues and disputes, barriers, such as resources, will need to be addressed, along
with the establishment of more formal processes to identify, manage and escalate the issues.
Furthermore, roles and responsibilities and processes may also need to be clarified with a view
to establishing a clear and regularized process by which MTIO, the Treaty Management Division
and departments work together to identify, analyze and then address cross-cutting issues.

5. Assessment of Modern Treaty Implications

Because of the breadth of modern treaty obligations, there is a high potential that government
actions in various areas may intersect with the treaty rights of modern treaty holders. Accordingly,
under the Cabinet Directive, departments are obligated to consider the implications of modern
treaties as they develop new legislation, policy, plans, and program, proposals to Cabinet, and to
attest to the compliance of the proposals with the legal obligations contained in modern treaties.
To this end, departments and agencies must complete an AMTI analysis, which poses standard
questions of departments and, in so doing, compels them to consider the manner in which
legislation, policy or program proposals will implicate, or be implicated by, their modern treaty
obligations. In this way, the goal is to foster greater awareness of and responsiveness to treaty
obligations. While mandatory for all Memoranda to Cabinet, a separate optional assessment
checklist has been developed for Treasury Board Submissions. In addition to developing the AMTI
tool, the Implementation Sector also provides training to departments to support its use.

In light of the importance of this tool in fostering awareness and responsiveness of federal
programs and policies to modern treaty obligations, the evaluation sought to determine if there
was a continued need for departments and agencies to complete AMTIs and the extent to which
the AMTI process supports departments in considering their modern treaty obligations in the
development and updating of policies, plans and programs (i.e. compliance, alignment).
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Figure 8: Summary Assessment - AMTI

o Widespread roll-out of the
tool with training

¢ Individual departments
adapting tool to meet their
needs
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Finding 9. AMTI processes and tools are being implemented, are relevant and
provide useful support to departments and agencies; however, modern treaty
holders remain concerned that insufficient consultation is taking place in relation to
the completion of the AMTI analyses. Moreover, some opportunity exists to foster
continuous improvement and to confirm meaningful impacts are being realized.

The evaluation noted that departments and agencies find the AMTI tool helpful as a means to
work through the implications of their policy and program proposals from a modern treaty
perspective. Although the lack of a functioning data base of obligations makes it challenging to
confirm the true scope of the departments’ obligations, departments that were surveyed found it
to be a useful tool in posing necessary questions and therefore prompting key considerations.

The evaluation did not assess the quality of the AMTIs submitted to CIRNAC but did note that no
formal processes exist within the Department to periodically review the quality of the departmental
submissions. Lessons learned from the Government’s Gender-Based Analysis Plus experience
indicate that the existence of a mandatory quality assurance function helps to ensure the
assessment is done consistently and appropriately. This type of periodic review would be best
conducted by MTIO with support from the Privy Council Office and Treasury Board Secretariat.

A stronger quality assurance regime is particularly important to address the concerns noted by
modern treaty holders that AMTIs are not being completed adequately. Specifically, both modern
treaty and federal partners raised concerns regarding the current engagement process when
conducting an AMTI. Treaty partners stated that there is currently little to no engagement
occurring with modern treaty holders, leading to concerns that the process is not transparent
despite potentially assessing and making decisions related to their treaty rights (i.e., departments
may be able to simply “go through the motions”). Federal partners identified a general lack of
guidance for the AMTI engagement process as a challenge, particularly in relation to how it relates
to other engagement and consultation triggers, and the secret nature of Cabinet documents.

While the evaluation was not able to validate these concerns in light of the scope of the review, it
did note that an important barrier to consultation with modern treaty holders is the secrecy
associated with the tool, once completed. Tied as they are to Cabinet documents, the completed
AMTIs are considered to be Cabinet Confidence, and are therefore secret documents that cannot
be shared. As well, some departments suggested that they felt their consultation duties were
being discharged in other ways, through the established duty to consult mechanisms; accordingly,
additional consultation was not felt to be needed. In summary, additional effort appears to be
needed to confirm and communicate expectations from an engagement perspective.
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The evaluation also found that, perhaps as a reflection of the demand for this tool, departments
are not only adopting it, but also adapting it to meet their unique needs. Improvements are being
made at the departmental level; however, no formal mechanisms exist to harvest and mainstream
these department-initiated improvements for more widespread benefits.

Although the federal government considers the AMTI process to be is generally effective, there
does not appear to be a mechanism to ensure that information identified in the assessment is
acted upon and implemented at the program design / re-design stage. While this would be the
responsibility of the individual departments, (with potential support provided from MTIO in the
form of best practices, tools, frameworks, etc.), enhanced quality assurance over the process
could be designed to periodically assess the degree to which noted implications are, indeed, being
addressed and responded to through the program design or policy implementation efforts.

Finally, the evaluation found that there is a high and increasing demand for training in support of
the AMTI process, with departments and agencies seeking advice, training and guidance that is
targeted to departmental, regional and/or program-specific matters. Although MTIO delivers
training, this was not always well understood by departments who were surveyed as part of this
evaluation. Therefore, more effort to convey training and development options may be needed,
as well as an expanded suite of training and tools, in order to meet growing and different needs
of departments and agencies.

6. Awareness and Capacity

Under the Cabinet Directive, a commitment to awareness and capacity-building was established
to address noted knowledge gaps across the federal family on matters of modern treaty
implementation. MTIO was charged with the development of training and tools for federal
departments and agencies aimed at fostering general awareness, capacity-building for functional
experts and enhanced knowledge of cross-cutting issues. In light of its importance, the evaluation
sought to assess the relevance and effectiveness of the training and awareness methods put in
place by CIRNAC.

Figure 9: Summary Assessment — Awareness and Capacity

e Training designed and
delivered collaboratively,
viewed positively by
attendees

Relevance Effectiveness Early Successes
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Finding 10. The training delivered on modern treaties is considered to be relevant

and effective, although some opportunities exist to enhance the content and
expand its delivery.

CIRNAC has developed relevant training in collaboration with the Land Claims Agreements
Coalition. Training sessions were originally delivered by MTIO but have been delivered it in
partnership with the Canada School of Public Service since 2019-2020. Training is either one or
two days in duration, depending on the level of detail desired by the participant and includes
engagement with a modern treaty holder representative who speaks at each course offering. To
date, 16 sessions have been delivered in partnership with Canada School of Public Service (eight
of each day of the course). With support from MTIO, additional online training courses have been
developed by modern treaty holders, whether the Land Claims Agreements Coalition or individual
modern treaty holders, objectives of which focus on educating participants on their respective
agreement. In addition to their training material, MTIO houses and maintains modern treaty tools
at the MTIO Resource Centre, which is accessible to all departments and agencies. Moreover,
MTIO provides ad hoc advice and support to departments and agencies on specific questions
and issues as they may arise.

Material has consistently been assessed positively by attendees, with an average course rating
of 4.3 out of 5. Further, attendees who self-rated their knowledge of modern treaties in the
1-3-point range (out of 5) prior to attending the course indicated that they would rate their
knowledge as approximately 2 points higher upon course completion’. Demand for training
offered by MTIO and Canada School of Public Service remains high, with more training needed
in French and outside the National Capital Region. Training is generally relevant and in line with
current and emerging government directions, although more information is needed on the various
elements of the Government’s directions and evolving landscape relative to Indigenous rights and
reconciliation.

Moreover, modern treaty holders have identified that there remains limited
knowledge/understanding of treaty specific contexts, rights and obligations with many having
noted that they spend significant effort educating federal officials when they are engaged for an
initiative. As a result, a continued investment in training is required.

In this context, additional opportunities exist to expand and enhance the training. Specifically:

¢ The material could be expanded to address the constitutional status of modern treaties,
and their relation to departmental authority, with a view to emphasizing that treaties are
constitutionally protected and represent a force of law that is binding on all, including
federal legislation, programs and policy;

e Specific reference could be added on the new recognition and rights tables that are
occurring, and the implications for the broader treaty landscape;

o More specialized training appears to be needed in key areas (e.g., on cross-cutting issues,
region-specific matters, etc.); and

7 Note that these ratings were from course evaluations completed for the training sessions offered solely by MTIO,
prior to the collaborative delivery of courses by MTIO and Canada School of Public Service.
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e The reach of the training could be expanded to include departmental officials who do not
regularly deal with modern treaties, but for whom general awareness would be beneficial.

Finally, the evaluation found that the bulk of the efforts to develop awareness in the federal
government are training-based in nature. While this training has been positively received and is
in high demand, other federal departments noted that it would be beneficial for MTIO to play a
more proactive role, particularly as it relates to providing tools and guidance on challenging, cross-
cutting obligations. Many opportunities to advance beyond formal training to other forms of
awareness-generation and capacity building exist, including:

¢ An enhanced client service approach on the part of MTIO to respond to and support
departments through advice and support;

¢ The development of case studies and simulations to allow departments to walk through
challenging cross-cutting issues that would be typical for their business;

¢ On the job learning on key tools, such as MTME; and
MTIO working with departments to tailor training tools to their needs and delivering a “train
the trainer” program to enable departments to lead and implement their own training.

7. Conclusions and Recommendations

In the face of continuing departmental and cross-cutting obligations, and in the context of
expanding and evolving relationships and agreements with Canada’s Indigenous peoples, there
is a continued need for the Cabinet Directive and for the key components established by CIRNAC
to enable its implementation. Accordingly, the evaluation concluded that the Cabinet Directive
and its key elements are relevant and should remain in force. There is a continued need for whole-
of-government oversight and dialogue to foster understanding and awareness across
departments, which in turn helps to strengthen federal accountability for their obligations under
modern treaties.

As departments’ understanding and awareness of the whole-of-government approach evolves,
the need for oversight continues. The oversight approach used by DMOC is appropriate and
relevant as a means of fostering social and organizational change in a whole-of-government
context, where education, awareness and suasion are powerful forces. While more formal and
independent oversight mechanisms may yield benefits in terms of enhanced accountability,
caution should be taken to ensure that the pursuit of this approach does not shift the relationship
into an overly adversarial one, as this would undermine the early successes achieved by DMOC
in terms of opening up a trusted channel with modern treaty holders.

There is also a continuing need for monitoring and coordination mechanisms, as they are critical
to support the whole-of-government actions and accountabilities that are broadly needed for
modern treaties to be implemented effectively and consistently. The AMTI process and other
educational / awareness mechanisms are relevant, valuable and help, together with the benefits
brought by DMOC, to foster increased understanding and commitment at different levels of the
federal government.

Prompt attention should be placed on the development of monitoring mechanisms which, once in
place, have the potential to greatly support oversight, accountability, learning, and course
correction. These and other improvements would support and sustain the early successes that
have been noted in this evaluation, the most notable of which has been the progress made on
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fostering dialogue and understanding across the federal system. Although more is needed to
sustain and advance these successes, the following recommendations have been made to
support the achievement of the results associated with the Cabinet Directive.

It is recommended that CIRNAC:

1. In the context of the new Deputy Ministers’ Committee on Indigenous Reconciliation, as well
as the evolving discussions on the introduction of independent oversight mechanisms, review
and adjust the DMOC Terms of Reference to ensure that:

a. they align with and appropriately inform the Deputy Minister Committee on matters related
to modern treaty implementation;

b. the DMOC continues to provide a dedicated, deputy minister-level forum on matters of
modern treaty implementation through which deputy ministers can address, discuss and
answer to colleagues on whole-of-government / systemic modern treaty issues;

c. they provide for an appropriate balance between oversight and engagement opportunities;
and

d. the DMOC is specifically mandated with examining and overseeing emerging risks related
to implementation of existing and new modern treaties.

2. Ensure that the policy function within the Implementation Sector is appropriately equipped and
positioned to support DMOC in their directional role under the Cabinet Directive. This should
include:

a. ensuring it is appropriately resourced and able to provide insight, foresight and other policy
support that may be needed to set directions on matters related to modern treaty
implementation;

b. the establishment of a process by which policy priorities are set annually by DMOC to
guide policy efforts of the Sector; and

c. the establishment of appropriate governance structures and processes that enable
discussion and debate on implementation policy at the level of senior officials
(e.g. assistant deputy minister, director general), leading up to and supporting DMOC as
a policy body. Reference these new governance structures in the Cabinet Directive.

3. Make the completion of the Modern Treaty Management Environment a priority, putting in place
robust project management practices to ensure that key tasks are planned and executed. This
would include, but not be limited to:

a. the maintenance of a detailed work plan that is kept current;

b. transparent and regular consideration of project risks, issues and challenges, including
the tracking and management of mitigation measures;

c. regular involvement and appropriate input from stakeholders (other government
departments and, if possible, modern treaty holders, perhaps focusing on those that are
most implicated); and

d. regular oversight and reporting to the DMOC on progress.

Until regular tools exist for reporting, implement interim measures to allow for annual reporting on
modern treaty implementation.
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4. Make the completion of the Performance Measurement Framework (PMF) a priority and
develop a fulsome data collection strategy within a reasonable period of time. In doing so,
MTIO should also:

a. put in place robust project management practices, in alignment with Recommendation 5;

b. continue to develop the PMF in a collaborative manner, including the development of
indicators for both modern treaty holders and the Crown, and that are culturally relevant;

c. continue to work with other data collection activities underway in CIRNAC to minimize
duplication of effort, streamline the data collection process and jointly address data
collection challenges; and

d. ensure that data collection supports the needs and capacity of modern treaty holders.

5. Clarify and document processes for the clear and consistent identification, escalation and
resolution of cross-cutting issues and disputes, including:

a. documenting roles and responsibilities of key players and establishing efficient processes
by which all parties are expected to share information on the state of cross-cutting issues
with one another; and

b. formalizing the process by which the MTIO examines the issues and disputes noted for
their cross-cutting implications, including establishing the threshold by which an issue
becomes “major” and is therefore escalated to DMOC.

6. Strengthen the mechanisms by which MTIO, departments and agencies can be held
accountable to DMOC for the commitments made in response to the Committee’s direction
and requests. This could include the introduction and regular use of an action log or other
similar mechanisms.

7. Establish a quality assurance function within the MTIO that is responsible for the periodic
assessment of departmental/agency compliance with the AMTI process. Through this or other
means, identify, harvest and share lessons learned in support of continuous improvement.
Update the Cabinet Directive to reflect this as a role of MTIO.

8. In collaboration with modern treaty holders, clarify and document expectations for consultations
with modern treaty holders when conducting an AMT], including how AMTI consultations relate
to other triggers for engagement and to the principles of Cabinet secrecy.

9. MTIO should work with the Canada School of Public Service, departments, agencies, and
modern treaty holders to enhance the support provided with a view to strengthening
awareness and capacity across the federal government. This should include:

a. developing a more proactive and client-centric delivery model within MTIO, including
enhanced collaboration with federal partners to better understand and then respond to
their awareness and capacity needs; and

b. increasing the depth and frequency of learning opportunities by developing alternative
mechanisms for sharing of information and best practices to ensure that federal
employees stay abreast of emerging issues and developments on matters pertaining to
modern treaties.

27



Appendix A: Evaluation Framework

Evaluation Questions

Primary Area of Inquiry

Relevance

Delivery and
Design
Effectiveness

Early

Success

Outcome Area: Oversight and Direction

Is there a continuing need for whole-of-government
executive oversight of the implementation of the directive,
and does DMOC remain a relevant mechanism to support
implementation?

Yes

Yes

Yes

Is DMOC effective in helping to enable departmental
accountability for their modern treaty obligations (including
cross-cutting obligations)?

Yes

Does DMOC support/facilitate the resolution of cross-cutting
issues and disputes (e.g. timely progress on disputes;
progress on obligations where there are deadlocks)? (see
also Coordination Outcome)

Yes

Yes

Are there any options for better aligning DMOC with other
oversight structures (e.g. Deputy Minister Task Force on
Reconciliation)?

Yes

Outcome Area: Monitoring

Will a more comprehensive, current and accurate portrait of
the Crown's modern treaty obligations result from the
development of the MTME?

Yes

To what extent do current monitoring mechanisms represent
an appropriate and necessary means of identifying and
tracking modern treaty obligations gap (both now and in the
future)?

Yes

Yes

Yes

Is the MTME a user friendly and useful tool to support
departments in identifying and tracking their obligations?

Yes

What evidence exists that common performance measures
(objectives and performance indicators) are being identified
and agreed upon for modern treaties; and that they will
support implementation?

Yes

Yes

9

Are there more efficient ways to monitor federal obligations?

Outcome Area: Coordination

10

To what extent does MTIO support, and add value to, the
implementation process for modern treaties (i.e. enhances
structures and processes for the identification, coordination
and resolution of cross-cutting obligations and disputes)?

Yes

Yes

Yes

11

What evidence exists of enhanced/improved relations
between CIRNAC and Treaty partners as a result of
improvements to the identification and resolution of cross-
cutting issues and disputes?

Yes

12

Is MTIO appropriately positioned to be (and seen to be) a
fair and independent channel for dispute resolution?
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Primary Area of Inquiry

# Evaluation Questions Delivery and
Relevance | Design
Effectiveness

Early
Success

Outcome Area: Assessment of Modern Treaty Implications

Is there a continued need for departments to complete
AMTIs when assessing their modern treaty obligations in
relation to policy, plan and program proposals submitted to
Cabinet?

13 Yes

To what extent does the AMTI process adequately support
departments in considering their modern treaty obligations
in the development and updating of policies, plans and
programs (i.e. compliance, alignment)?

14 Yes Yes

Outcome Area: Awareness and Capacity of Departments

Is there a continued need to educate federal officials on
15 modern treaties (and their obligations) given their current | Yes
levels of knowledge and awareness?

Is the training relevant in the context of the current and
emerging government of Canada direction, including on
reconciliation and a rights-based approach to Indigenous
relations?

16 Yes

What evidence exists that MTIO/Canada School of Public
Service training: 1) supports increased awareness,
17 knowledge and understanding of modern treaties (including Yes Yes
departmental and cross-cutting obligations); and 2) meets
the needs of individual departments (including coverage)?

Outcome Area: All (Horizontal)

What evidence exists that departments in response to the
Cabinet Directive are establishing more proactive and/or
enhanced approaches to modern treaty implementation
(including revised organizational structure)?

18 Yes

To what extent do the key components of the Cabinet
19 Directive align with broader government direction on Yes
Gender-Based Analysis Plus?
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Appendix B: Risks Associated with the Cabinet Directive

The following risks, used to help calibrate the evaluation, are those that the Cabinet Directive is

inherently exposed to.

Risks Description

1. Capaci_t_y_and a. There is a risk that there will not be sufficient departmental capacity (including
Capabilities available time, technical expertise and cultural competencies) to support the

implementation and monitoring of the agreements.

b. There is a risk that CIRNAC or other federal departments resources will not be
optimally structured to achieve the government-wide objectives in supporting Modern
Treaty implementation.

c. There is a risk that departments will not place sufficient priority on implementation.

2. Implementation | 5  There is a risk that inadequate negotiations and/or implementation planning will
Planning negatively affect the ability of the Crown to understand or abide by their obligations.

3. Inter- a. There is a risk that federal departments will not be able to work in a coordinated
departmental fashion across the federal family.

Coordination

4. C(?ordination / a. There is a risk that CIRNAC, its treaty partners and provinces and territories will not
Alignment effectively or efficiently collaborate or align on key priorities and shared obligations.

b. There is a risk that federal actions may not take into account provinces and territories
realities or obligations, leading to implementation challenges (and vice versa).

c. There is arisk that Indigenous parties may have different expectations of the Cabinet
Directive and its key elements.

5. Accountabilities | 5 There is a risk that there will be material differences in interpretations of the
agreements between federal departments and treaty partners, leading to lack of
agreement on roles, responsibilities or obligations.

6. Information for a. There is a risk that CIRNAC will not have sufficient access to timely, pertinent,
Demswn_—ma_klng consistent and accurate information to support their responsibilities related to
and Monitoring oversight and coordination.

b. There is a risk that departments will not have the sufficient informational inputs
needed to effectively plan for and implement their required actions under the treaty
obligations.

c. There is a risk that there will be insufficient information available to support the
monitoring and oversight function of DMOC.

d. There is a risk that information will not be appropriately shared between CIRNAC and
its key partners and stakeholders.

e. There is a risk that federal departments and agencies will be unwilling or unable to
support monitoring and measurement activities.

7. Information a. There is a risk that existing information technology systems and databases will not
Technology be sufficient or adaptable to support the exchange, transferability and maintenance
Infrastructure of program or client information.

8. Oversight a. There is arisk that there is insufficient oversight or due diligence in relation to AMTI

completion (department, MTIO or central agencies).

b. There is a risk that DMOC oversight of modern treaty implementation may be diluted
due to its broad and evolving mandate.

30



	Evaluation of the Cabinet Directive on the Federal Approach to Modern Treaty Implementation
	Table of Contents
	List of Acronyms
	Executive Summary
	Management Response and Action Plan
	1. Introduction
	2. Oversight and Direction
	3. Monitoring
	4. Coordination
	5. Assessment of Modern Treaty Implications
	6. Awareness and Capacity
	7. Conclusions and Recommendations
	Appendix A: Evaluation Framework
	Appendix B: Risks Associated with the Cabinet Directive

